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EDITORIAL NOTES. 


THE recent struggles between workmen and their employers, 
have given rise to some legal questions and some new application of 
legal principles. Boycotting has been held by courts in several 
states to be an indictable conspiracy. These decisions are entirely 
in harmony with the principles laid down by our Supreme Court, 
in State v. Donaldson, 3 Vr. 151, in regard to the conduct of em- 
ployes in notifying their employer that unless he discharged cer- 
tain persons they would all quit his employment ina body. This 
was before the word ‘‘ boycott’? was invented and when the strike 
was the most formidable weapon of the dissatisfied workmen. The 
statute passed in 1877 to relieve strikes from the effect of this de- 
cision does not go so far as to apply to boycotting. 

In regard to the liability of railroad companies for delay caused 
by strikers, the New York Court of Appeals has recently taken a 
distinction between liability for delay caused by a strike and de- 
lay caused by the unlawful and violent conduct of the strikers 
after they have abandoned the service of the company. The case 
was Geismer v. Lake Shore and Mich. Southern R. R. Co., June 
22, 1886, 6 Eastern Rep. 166. The court said it was true that the 
company is liable for the acts of their employes, and that these 
men had been in their employ but they had abandoned the em- 
ployment and were acting not as the company’s servants but as 
their enemies. They became a mob of vicious law-breakers to be 
dealt with by the government with force and the company were 
not responsible for their acts. It appeared that the strikers had 
forbidden any man to work for the company and had taken forci- 
ble possession of the engines and cars and disabled them, and had 
thus prevented the company from forwarding the plaintiff's goods. 
This decision is good law and does not put the companies so en- 
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tirely at the mercy of the strikers as they would be if they were 
liable for any delay that these irresponsible men might bring 
about. 





Sr1ncE the statute of March 12, 1880, relating to bonds and mort- 
gages given for the same indebtedness, notes are often taken in- 
stead of bonds when the debts are secured by mortgages. Whether 
the device is effectual for evading the statute has not been decided, 
but it may be well to bear in mind that these notes are barred by 
the statute of limitations in six years instead of sixteen, and the 
question may easily arise whether the remedy on the mortgage is 
also barred. It is held in the recent case of Allen v. O’ Donald, 28 
Fed. Rep. 17, that the limitation prescribed by the statute in re- 
gard to a note applies in a suit in equity on the mortgages as well 
as in an action at law. On the other hand it was held in Cerley v. 
Pawles (Wis.), 28 N. W. Rep. 183, that a statute may be a bar to 
a note secured by a mortgage and not bar the mortgage itself, and 
in Cheney v. Cooper, (Neb.) 16 N. W. Rep. 471, it was intimated 
that the remedy on the mortgage alone would remain after the 
period of limitation on the note had expired; and in Earnshaw v. 
Stewart (Md.) 2 Atl. Rep. 734, it was held that an action at law 
might be maintained on the covenant contained in the mortgage at 
any time within twelve years, although the time for suing on the 
note was limited to three years. 





THERE are two late decisions in New Jersey in regard to the 
duty of a widow with reference to taxes and assessments on her 
husband’s lands. In Spinning v. Spinning, 6 Eastern Rep. 180, 
it was held by Vice Chancellor Van Fleet that a widow remaining in 
possession of her husband’s house until her dower is assigned is 
not a tenant for life and is not, therefore, bound to keep down in- 
terest on an encumbrance, and to pay taxes and to make necessary 
annual repairs. The Vice Chancellor said that this duty rests 
only upon tenants for life and not on tenants for years or tenants 
at will, or any other kind of tenants, and that the widow remain- 
ing in possession under the statute, Rev. 320, § 2, is not a tenant 
for life but is more like a tenant at will. ‘She can only remain in 
possession until her dower is assigned. When that is done her 
estate ceases and her right is gone. Either she or the heir may 
have her dower assigned. She may also surrender her possession 
at any time. So that the duration of her right depends entirely 
upon the will of herself and the heir, and like other tenants at will 
her right may be determined at any time either at the will of the 
person in possession or the person entitled to the reversion.” 
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The Vice Chancellor referred to a case in Illinois, Wheeler v. 
Dawson, 63 Ill. 54, in which it was held that the widow in posses- 
sion was bound to keep down the taxes, but he suid that this de- 
cision was not based on the ground that she had an estate for life, 
but on the ground that it was right that having the place free of 
rent she should keep down the taxes; but he said this case over- 
looks the fugitive nature of the widows right and the object of the 
legislature in giving her the privilege, and he relied on Crowley v. 
Crowley, 13 Stew. 30, in which the Chancellor had held that the 
widow in possession was not obliged to pay interest on an encum- 
brance. This case, he said, settled the question in this court and. 
overruled an earlier decision which misapplied the principle estab- 
lished in Holcombe v. Holcombe, that he who takes the benefits of 
a property should bear its burdens. (We may remark in passing’ 
that the case is very badly printed in the Eastern Reporter. Prin- 
cipal estate asked is what is printed for principle established, and 
there are other misprints): 

The other recent case on the widow’s duty is Jonas v. Hunt, 
Court of Errors, Nov. Term, 1885, 5 Atl. Rep. 149. In this there 
is an important decision as to the duties of the widow after dower 
is assigned, with reference especially to assessments. In regard to 
the taxes it was held that where the land had been conveyed by 
the husband in his lifetime without the wife, the grantee was a 
tenant per autre vie, and was bound to pay the taxes during the 
husband’s life and assign dower to the widow free of the taxes, 
but that as to assessments for permanent improvements these were 
on a different footing, and the widow was bound to pay her share 
of them, and that her share was interest on one-third of the assess- 
ments. Improvements made by the government are not like those 
made by an alienee. The widow is entitled to dower in the land 
with the improvements subject to the payment of interest on one- 
third of the assessment. 





Hoffman v. Chamberlain, N. J. Court of Errors, 5 Atl. Rep. 
150, is an important case in settling a doubtful rule of law relating 
to sales of personal property. The principal question was, what 
is the proper measure of the deduction to be made on the failure 
of the title of a part of a lot of chattels sold. The court, (REED, 
J.,) said: ‘*Perhaps no feature relating to the sale of chattels has 
been so little and so unsatisfactorily discussed as this.’’ The ques- 
tion in the mind of the court was, whether the rule should follow 
the analogy of the rule adopted in regard to real estate by which 
the damages are limited to the consideration paid and interest 
thereon, or the analogy of the rulein regard to breach of warranty 
of quality of chattels by which the measure of damages is compen- 
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sation for the loss. The court said that it is well established in 
England that where there is a failure of title to all the chattels 
sold, the purchaser can sue for the money paid as on a total failure 
of consideration, but that there is no case in the English Courts 
holding that the purchaser is limited to this sum in an action for 
breach of warranty of title on the sale of chattels. The English 
rule, the court said, in regard to damages for breach of warranty of 
title to land has been adopted in this state, and some of the states 
have applied it to chattels also, but it arose out of certain peculi- 
arities of real estate, and was applied to personal property chiefly 
with reference to slaves. A perusal of the opinions in the cases in 
which it was adopted is not calculated to vindicate the wisdom of 
the rule. It is an exception to the general principle that under- 
lies the measure of damages on breach of contracts, and there 
seems to be no good reason why the same measure should not be 
applied on breach of warranty of title as on breach of warranty of 
quality, and the court therefore adopted the rule that on failure of 
title on a sale of chattels, the measure of damages should be com. 
pensation for the loss. ‘‘ Where no special damages are set forth, 
the measure of the loss is the value of the property purchased, and 
where there is no evidence of the value but the consideration paid, 
that will be taken as the standard of value. Where there isa 
failure of title to a part, or an inferior title only is sold, the loss is 
the difference between the property as conveyed and its value had 
the title been as warranted.”’ 


THERE is an article in the Law Quarterly Review for July, on 
the Unification of the Law of Bills of Exchange. It gives some 
account of the proceedings of the convention and how they adopted 
a code of the law of bills already prepared for them after the pat- 
ern of the codes of Belgium and of France. The writer suggests 
that a more satisfactory result would have been attained if the 
salient points of difference in the laws of the various countries 
had been put plainly before the convention, and goes on to men- 
tion some of the most important points of difference. According to 
the Franco-Belgium system the drawer is not entitled to draw a bill 
unless he has or can have before maturity some funds in the hands 
of the drawer to meet it. This is called the ‘‘ provision’’ for the 
bill and ‘‘ the drawing ani delivery of the bill at once assigns 
it to the holder giving a right of action for it against the drawer, 
even though the latter should not by acceptance make himself a 
party to the bill.” The absence of provision is not a defense 
against a bona fide holder for value, but under this sytem the idea 
of consideration between the parties is more prominent than with 
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us, where it is only nominal; and under this system accommoda- 
tion bills are almost impossible. The doctrine of the assignment 
of the ‘‘ provision”’ is like the doctrine usually rejected by our 
courts, that the drawing of a check is an assignment of the funds 
in the bank, good against a subsequent general assignment. There 
is avery good rule in the Continental system that makes accommo- 
dation bills almost unnecessary, and that is that the person who is 
to sign as surety may simply write on the bill ‘‘don pour aval’’ or 
the like and sign his name under them. With us, until recently a 
man could only become party to a bill by becoming drawer, ac- 
ceptor or endorser, and although now it has been decided thata 
stranger writing his name upon a bill incurs the liabilities of en- 
dorser, still there is no way in which a stranger can become a mere 
surety without himself drawing the bill upon the buyer and then 
endorsing to the seller, and this puts a false appearance on the 
whole transaction. In regard to notice of dishonor there are many 
minor differences, but the chief point to be observed is that the 
Continental codes allow more time than ours for giving the notice. 
There are some curious old customs that remain in foreign countries, 
as for instance, in Italy that a bill may be drawn for goods, and in 
France and Holland that one may not draw on his near neighbor, but 
that bills may only be used to send money from place to place, but 
there is none so antiquated and useless as our days of grace. 
Nearly all the codes of Europe have abolished them, but we cling 
to them with as much tenacity as if they really were days of grace 
and not merely a clumsy method of stating the maturity of the bill. 
Our people keep them very much for the reagon that induces the 
cook to set the kitchen clock ten minutes fast so that she may be 
sure to have breakfast ready in time. The general result of the 
comparison of the English code with the foreign ones was that 
there was but little for the English to gain from the others. Our 
law is substantially the same as the English, but it would be a 
great gain for us if we should adopt a code of this branch of the 
law as the English have done. It is a topic easy to codify, and it 
is very important to have 10 in definite form. With the help of 
the English bills of exchange act and suggestions from some of the 
thirty or forty codes of Europe we could certainly make up a 
statute which should clearly set forth the rules governing commer- 
cial paper. 





THE AMERICAN BAR ASSOCIATION. 


The ninth annual meeting of the American Bar Association was 
held at Saratoga during three days, beginning August 18th. The . 
printed list of members in actual attendance contained 113 names, 
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representing 27 states. The proceedings were opened by the ad- 
dress of the president, WilMam Allen Butler, of New York. The 
constitution circumscribes the range of the president in his address, 
and distinctly requires him to ‘‘communicate the most noteworthy 
changes in statute law on points of general interest made in the sev- 
eral states, and by congress during the preceeding year.’”’ Mr. Butler 
performed this dry duty in a remarkably interesting manner. He 
departed from the usual course of detailing the legislation of the 
several states in order and treated the matter topically, grouping 
the general subjects of legislation under different heads, and 
showing the general course of legislative action in each state and 
in congress upon these subjects. The provision of the constitution 
requiring this duty of the president of the association is a wise 
one, for the eight annual addresses, now to be found in the published 
proceedings furnish in compact form a clear view of the general 
course of legislation throughout the country. 

The regular annual address was read on Thursday morning by 
Thomas J. Semmes, of Louisiana. It is impossible to give even a 
summary of this admirable paper, which was listened to with the 
deepest interest and received with the greatest enthusiasm. Its 
general purpose was to show how far the law of England grew out 
of the Roman law, and how much the entire system of English 
common law owes to the labors of the Roman jurists, and also to 
appeal to the example of the continental nations in favor of a gen- 
eral codification of the law. This learned review of a subject 
which is constantly acquiring deeper interest among lawyers, 
should be widely read. It will be found in the Albany Law Jour- 
nal, and it is to be hoped that it will be put in a form for very gen- 
eral distribution. 

The only other formal paper read was one by Prof. Johnston T. 
Platt, of New Haven, on ‘‘The opportunity for the development 
of jurisprudence in the United States.’’ This was also an able and 
interesting essay, and was strictly in harmony with the object of 
the Association first stated in the constitution, ‘‘ to advance the 
science of jurisprudence and promote the administration of justice 
and uniformity of legislation throughout the Union.” 

The chief feature of this meeting of the Association, however, 
consisted of the reports of its committees on the various subjects 
referred to them. These reports were quite numerous, and the 
mere reading of them occupied much of the time of the Associa- 
tion—so much indeed, that no time was left for the discussion of 
any but the single resolution of the committee on the delay and 
uncertainty in judicial administration, declaring that the law should 
be reduced to the form of a statute. This resolution became the 
centre of interest throughout the whole session. Several other 
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important matters were reported and either acted upon without 
discussion, or postponed to the next meeting. Judge Dillon from 
the committee on the question of curtailing the volume of reports 
of judicial decisions, read a long and very able report upon the 
subject, giving a complete view of the system of judicial reporting, 
its present condition in England and this country, the contrast our 
system presents to that of continental nations, the enormous pro- 
portions to which it has grown, the vast increase which cannot be 
avoided in the future, and the irresistible argument which it fur- 
nishes in favor of a system of statutory codification. The conclu- 
sions of the committee were embodied in this resolution, which 
was adopted without debate: 

Resolved, That while this association records its approval of the present tendency of the 
judges to write short opinions, especially in cases turning on facts and those not useful as 
precedents, and doubts the utility in the present state of the law of the use of decisions of 
inferior courts as precedents, it does not deem it practicable to interfere by legislation to 
prohibit or limit the publication of any class of reports; and that the evils of a great volume 
of judiciary law must be remedied otherwise than by legislation restricting absolute freedom 
in the publication of adjudged cases, 


The committee on Jurisprudence and Law Reform presented a 
report, read by Prof. Simeon E. Baldwin, of Connecticut, on the 
question whether the rule which deprives the simple contract credi- 
tor of an insolvent debtor of all equitabie relief against the funds 
of the debtor until the claim has been reduced to judgment, ought 
to be abolished. The report contained a full review of the subject 
and it will be found to be a useful brief in a matter of common 
occurrence. It was especially interesting in its references to the 
limitations of the rule showing that its proper application is to the 
matter of reaching the assets of the debtor not subject to common 
law remedies, and not to vacating fraudulent transfers of property, 
which is a proper ground of equity jurisdiction, and to which the 
rule in question does not strictly apply. The committee recom- 
mended no change in the existing law on the subject, and this 
was approved without debate. 

Another report of this committee was on the remedies for hasty 
and ill-considered legislation. Several recommendations on this 
subject were made and adopted without discussion, but the most 
important one, suggesting a careful scheme for a legislative joint 
commission to hear and consider all applications for private bills, 
with the assistance of the attorney-general or special counsel, was 
postponed to the next session. 

Still another report from this committee was read by Henry 
Hitchcock, of Missouri, on the subject of auxiliary administra- 
tions, and the settlement of the estates of decedents owning prop- 
erty in different states. This report also will form a valuable brief 
upon a subject of increasing interest, for it was prepared with the 
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thoroughness which is characteristic of Prof. Hitchcock, and is full 
of valuable references and suggestions. 

The conclusion of the committee was that no uniform rule can 
be established, and they contented themselves with a general 
recommendation on the subject, not involving any definite legisla- 
tive changes. This committee also read a vigorous report on the 
subject of the use of the whipping post for brutal wife-beaters 
and for persons guilty of stealthy assaults with slung-shots, brass 
knuckles or similar weapons. Last year the recommendation of 
measures for the identification and surveillance of habitual crimi- 
nals caused quite an outbreak of excitement, and a sharp denun- 
ciation of such practices, as a relapse into barbarism. And on the 
reading of this report Mr. Willis, of New York, moved a post- 
ponement of the subject, saying that if we are to return to barbar- 
ism we should, at least, wait a year. The whole subject was post- 
poned, but the temper of an assembly of lawyers is readily shown 
by other indications than debate, and it became very plain that the 
recommendations of the committee will find many advocates. This 
is not a good time for the bomb-thrower, the wife-beater, the slung- 
shot wielder, or any other miscreant who seeks to use brute force 
secretly against the helpless and unsuspecting. It will be easy to 
indulge in sentiment about relapsing into barbarism, but the pre- 
vailing impression now is that in order to advance in civilization 
we must take all necessary measures to maintain law against brutal 
violence, in the family and in the crowded city. We may expect 
this to be the piece de resistance for the next session. 

But for this session all topics gave way to the subject of codifica- 
tion, and it was easy to see, not only on the floor of the conven- 
tion but in the hotel corridors, that the New York combatants in 
the long battle over the Field Code, were anxious for a tilt under 
the banners of the American Bar Association. 

At the last session the committee on the delay and uncertainty 
of judicial administration made a report containing fourteen recom- 
mendations, all of which were adopted but the 13th. This was 
that ‘‘The law itself should be reduced, so far as possible, to the 
form of astatute.’”’ The committee was reorganized to consist of 
David Dudley Field, John F. Dillon, George G. Wright, Cortlandt 
Parker and Seymour D. Thompson, and the 13th recommendation 
was referred back toit. All of the committee, except Mr. Parker, 
concurred in a report, containg 35 printed pages, and concluding 
with the following recommendations: 

I. The law itself should be reduced, so far as possible, to the form of a statute. 

II, The greatest possible care should be exercised in the selection of jurors, much greater 
than is now exercised in most of the states. No person should be put upon the jury list who 


is not known to be a person of probity, intelligence and good repute. It should be borne ia 
mind, that a juror is in a very important sense a judge, though a temporary one, and some- 
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thing like the care required in the selection of permanent judges should be required in the 
selection of jurors, 

III. A jury should not be called in civil cases unless demanded by one of the parties. 

IV. It should be made the duty of the judge in every case, civil or criminal, to instruct 
the jury as to the law, and it should be his right in the exercise of a sound discretion, to 
advise them as to the facts, cautioning them at the same time that they are not bound by his 
opinion except as to matter of law. 

V. The judge should not be required to reduce his instructions upon matter of law to 
writing, where a competent stenographer, appointed under a provision of law or selected by 
the parties, is present, by whom such instructions may be taken down as delivered. 

VI. The trial court on a motion for a new trial, or the appellate court on appeal upon a 
question of fact, should set aside a verdict where it plainly appears to be unsupported by 
substantial evidence of a credible character, or to be contrary to the weight of trustworthy 
evidence. 

VII. The practice of submitting to juries special interrogatories upon the material or con- 
trolling facts in issue, and of disregarding their general verdict when inconsistent with their 
answers to such interrogatories, ought to be extended. 

VIII. The law should provide for the settlement of the facts in the court of first instance, 
subject, perhaps, to one appeal, and the courts of first instance should be so constituted as to 
enable them in general to settle satisfactorily the issues of fact. 

IX. In all criminal trials of the grade of felony a verbatim report of the trial should be 
made by an official stenographer; in case of appeal this report of the trial should be written 
out and transmitted to the appellate court, and the appellate court should be prohibited from 
reversing any judgment for error of law, where the court, upon an examination of the testi- 
mony returned, should be of opinion that the verdict was clearly right. 

X. Whenever an attorney or counsel has an interest in a claim or counter-claim in litige- 
tion, he must describe himself as so interested at the time of his first appearance in the case, 
and if he fails to do so, and the fact of his interest is shown on the trial, the claim or 
counter claim must be disallowed. 


Mr. Parker submitted an elaborate minority report, expressing 
views in opposition to some of the recommendations of the com- 
mittee, and especially the first, relating to codification. He refer- 
red to the course of the administration of justice in New Jersey in 
support of his views, insisting that there is danger of too much 
haste in procedure, and generally advocating very conservative 
views of the whole subject. Upon these reports the consideration 
of all the recommendations but the first, was postponed to the next 
meeting, and the first was made the special order for Thursday 
evening and Friday morning. The discussion was kept up until 
the close of the session. It was opened by Judge Dillon and 
closed by Mr. Field. Judge Dillon confined himself to a brief 
statement of the question, and Mr. Field made an appeal of re- 
markable power in closing the debate. But on the whole the dis- 
cussion was unworthy of the subject. Some of the speakers 
seemed to regard it asa fight over the New York Code and many 
of them indulged in much irrelevant rhetoric. But it was plain 
that the majority was in favor of reducing the law to statutory 
form, whether such a process is properly called codification or not. 
Mr. Abbott, of New York, moved an amendment which was 
accepted by the committee, and the recommendation was adopted 
by a decided majority in this form. ‘The law itself should be 
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reduced, so far as its substantive principles are settled, to the form 
of astatute.’’ This action may fairly be regarded as committing 
the American Bar, Association to the general principle of codifi- 
cation—or rather, in the language of the majority report, to the 
principle that the law in this country should be settled, so far as 
practicable, by legislation rather than by litigation. All of the 
New Jersey members present voted for the resolution. 

We omitted to mention a report on ‘‘ International sentences of 
Criminals’’ which, with one on the supervision of criminals, was 
postponed to the next session. Mr. Borchering offered a resolu- 
tion recommending the establishment of a penal colony in Alaska. 
The discussion of this also was deferred until the next session. 
It seems probable that the consideration of the subject of the 
administration of criminal law will be very prominent at the next 
meeting of the Association. 

The officers elected for the ensuing year were : President, Thomas 
J. Semmes, of New Orleans; Secretary, Edward Otis Hinkley, of 
Baltimore ; Treasurer, Francis Rawle, of Philadelphia. Executive 
Committee: Luke P. Poland, C. C. Bonney and Simeon E. Bald- 
win. The New Jersey officers elected were: A. Q. Keasbey, Vice- 
President ; Charles Borcherling, member of the General Council 
for New Jersey, and W. B. Williams, R. Wayne Parker, Samuel 
H. Grey, A. G. Richey and J. Frank Fort, Local Council. 


GOTTFRIED KRUEGER v, EBENEZER L. FERRY AND WILLIAM H. AKIN. 


1. The right of a mortgagor to compel a 
mortgagee in possession to account for the 
rental value of the mortgaged premises, is, 
in a suit by the mortgagee to foreclose, a 
pure matter of defense, which the mortgagor 
may avail himself of by answer. 

2. The new facts which may properly be 
introduced into a pending litigation, by 
means of a cross bill, are such, and such 
only, as are so directed and closely connected 
with the cause of action on which the 
original bill is founded, as to render the 
cross suit a mere auxiliary of the original 
suit, or a graft, or dependency upon it. 


3. A purchaser of an equity of redemption, 
at judicial sale, takes the land burdened 
with the mortgage, and he has no right, 
therefore, to ask that some other fund be 
applied in discharge of the mortgage debt in 
relief of his estate. 

4. The personal estate of a decedent is 
the primary fund for the payment of his 
debts, and an heir, or devisee, or widow has 
a right to have it so applied in relief of the 
land which they may take, but this right be- 
longs to them alone. 

The alienee or mortgagee has no such 
right. 


On motion to dismiss cross bill, heard on notice given under p. 


215 of the Rules. 


Mr. Samuel McDonald for motion. 
Mr. A. Q. Keasbey for defendants. 





Van FLExt, V. C.: This suit is brought to foreclose a mortgage 
made by John Laible and Johanna his wife to William Ortland, 
bearing date July 2, 1860. The mortgage embraces a tract of land 
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situated in the City of Newark, and was given to secure the pay- 
ment of $3,500, with interest, at the end of a year from its date. 
The complainant obtained title to the mortgage, by assignment, on 
the fourth of March 1881. He was at that time in possession of 
the mortgaged premises. John Laible, the mortgagor, died testate, 
on the twenty-first of August, 1862. At the time of his death, he 
was the owner of a large brewery in the City of Newark, in which 
he was carrying on the business of a brewer. By his will, he 
directed that his business should be continued after hisdeath. This 
direction was obeyed, and the defendants, (Ferry and Akin) became 
large creditors of the business, furnishing almost all the malt that 
the business required. The amount remaining due to them in 1874 
exceeded $65,000. They filed their bill in this court. in that year, 
to obtain a decree adjudging what part of John Laible’s estate 
should be held to have been embarked by him in business, and also 
directing, that they and the other creditors of the business should 
be paid out of the estate so embarked. Relief was given to the 
defendants both in this court and by the Court of Errors and 
Appeals, but the Court of Errors and Appeals decided, that the 
quantum of the estate so embarked was much less than that which 
this court adjudged the testator had embarked. Ferry v. Laible, 
4 Stew, 566; S. C. on appeal, 5 Stew. 791. The decree finally made 
in the suit adjudged the mortgaged premises, now sought to be 
condemned to sale for the payment of the complainants mortgage, 
to be a part of the trade property, and directed that they should 
be sold for the payment of the trade debts. They were sold under 
that decree to the defendants on the first of March, 1881, and the 
defendants thus acquired an interest in the mortgaged premises 
which made them necessary parties to this suit. 

The defendants have answered the complainant's bill. They 
admit the due execution of the mortgage on which the complain- 
ant’s bill is founded, and say, that it may be true that he is now 
the owner of the mortgage, but require him to prove his title. 
They also say, that they have never had possession of the mort- 
gaged premises, but that the premises were in possession of the 
complainant at the time they acquired their title to them, and have 
remained in his possession ever since, and that if he is the owner 
of the mortgage in question, he is a mortgagee in possession of the 
mortgaged premises, and as such is bound to account for their 
rental value. The defendants have also filed a cross bill, and it is 
the relief which they seek by this pleading, which forms the 
subject of the present controversy. 

The defendants by their cross bill make three distinct claims to 
relief. First, they say, that the complainant, being a mortgagee 
in possession, must account for the rental value of the mortgaged 
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premises; second, they say, that John Laible died possessed of a 
large personal estate, sufficient to pay all his debts, including that 
of the complainant, and also seized of several tracts of land, which 
he empowered his executors to sell, and some of which they still 
hold unsold, and that inasmuch as there is a large balance still due 
to them on the decree which they obtained as creditors of the post 
mortem business, and that as the personal estate of a decedent is, 
by law, the primary fund for the payment of his debts, and that 
inasmuch also, as their debt was contracted pursuant to the direc. 
tion of John Laible, and to enable his executors to carry out his 
principle testamentary scheme, their position, in this litigation, is 
invested with such strong and extraordinary equities, that the 
court should, before condemning their property to sale for the pay- 
ment of the complainant’s debt, exhaust all other possible means 
of satisfying that debt. even if it should be necessary to go to the 
extent of compelling the executors to make good any loss which 
John Laible’s estate has sustained in consequence of their wrongful 
acts or omissions; and third, they say, that the complainant, in 
December 1874, procured a large amount of the personal property 
embarked in the post mortem business, and which stood liable in 
equity for the payment of the trade debts, to be seized and sold 
under a judgment which he had previously recovered against 
Johanna Laible, who held possession of such property as one of 
the executors of John Laible, and also as one of the managers of 
the post mortem business, and at such sale purchased the property 
himself, and afterwards took possession of it and applied it to his 
own use; and thus, the defendants say, the complainant, without 
right or warrant of law, obtained over $9,000 worth of property, 
which should, in equity, have been applied to the payment of the 
trade debts. The defendants claim, that by force of these facts, 
they are entitled to a decree in this suit, requiring the complainant 
to account for the value of the property so obtained by him, and 
that he be directed to pay the same, either to them, or to the re- 
ceiver already appointed in the suit which they brought to es- 
tablish their rights as creditors of the post mortem business. The 
complainant moves to dismiss the cross bill, on the ground that 
its subject matters are so foreign to, and distinct from the matter 
put in litigation by the original bill, that they cannot be regarded, 
as, in any sense, necessarily connected with or auxiliary to the 
subject matter of the original suit. 

The defendants’ right to have the complainant to account for the 
rental value of the mortgaged premises, during the time he has 
been in possession of them, under his mortgage, is a pure matter 
of defense, and like other pure defenses should be interposed by 
answer. They have set it up in their answer, and as they can 
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have the full benefit of it under that pleading, a cross bill is both 
useless and irregular. 

The other claims to relief made by the cross bill, are, in my 
judgment so entirely foreign to the cause of action upon which the 
complainant rests his right to relief, that the court must, both for 
considerations of justice and convenience, deny the defendants’ 
right to litigate them in this suit, whether a cross bill is filed for 
the purpose of enabling a defendant to make a defence more com- 
plete and effectual than he would be permitted to make if he stood 
on an answer alone, or for the purpose of enabling the court to do 
more complete justice to all parties, in respect to the matter put in 
litigation by the original bill, the rule is imperative, that the new 
facts sought to be introduced by it, must be so directly and closely 
connected with the cause of action set up in the original bill as to 
render the cross suit a mere auxiliary of the original suit or a 
graft, or dependency upon it. ‘‘A cross bill’’, says Cooper, ‘‘ex vi 
terminorum implies a bill brought by a defendant in a suit 
against the plaintiff, respecting the matter in question in that bill; 
and it is a weapon of defence in such case. But sometimes it is 
brought against the co-defendants in such depending suit, where 
they have opposite claims, which the court cannot determine upon 
the bill already filled, and the determination of such clashing in- 
terests is still necessary to a complete decree upon the subject mat- 
ter of the suit.”’ 

Coopers’ Eq. Pl. 85. And Mitford says, that where a cross bill 
is not filed as a means of defense, it is ‘‘a proceeding to procure a 
complete determination of a matter already in litigation.’’ Mit. 
Eq. Pl. 76. 

The new facts which it is proper for a defendant to intro- 
duce into a pending litigation, by means of a cross bill, are 
such, and such only, as it is necessary for the court to have 
before it, in deciding the questions raised in the original 
suit, to enable it to do full and complete justice to all the parties 
before it, in respect to the cause of action on which the complain- 
ant rests his right to aid or relief. If a defendant, in filing a cross 
bill, attempts to go beyond this, and to introduce new and distinct 
matter, not essential to the proper determination of the matter put 
in litigation by the original bill, although he may show a perfect 
case against either the complainant, or one or more of his co- 
defendants, his pleading will not be a cross bill, but an original 
bill. Ayers v. Carver, 17 How. (U. 8.) 591; Cross v. DeValle, 1 
Wall. 5; Rubber Co. v. Goodyear, 9 Wall. 807; Galatian v. Erwin, 
Hopk. 48. 

The Chancellor, in Carpenter v. Gray, 10 Stew, 389, held, that a 
cross bill must be confined to the matter contained in the original 
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bill and that if a defendant attempts, by cross bill, to engraft on 
the litigation, introduced by the complainant’s bill, questions not 
necessary to the proper determination of the complainant’s right to 
relief, his bill must be dismissed. 

It is obvious, I think, that if we try the pleading under consid. 
eration by these rules, that it must be held to have been improper- 
ly filed, and should therefore, be dismissed. 

But, I think, this pleading is subject to a more formidable ob- 
jection than that urged against it by the counsel of the complain- 
ant. According to my view, it presents no ground upon which any 
relief whatever can be given to the defendants. 

The defendants are creditors of the post mortem business, and as 
such have a very limited remedy. They must look alone to the 
property embarked in the post mortem business for the payment 
of their debts. They have no right to or claim upon the testator’s 
general estate. This is the well established rule. 

Both this court and the Court of Errors and Appeals have 
affirmed it whenever the defendants’ rights, in this respect, have 
been presented for judgment. Ferry v. Laible, 12 C. E. Gr. 146; 
S. C. 4 Stew. 566; S. C. on appeal, 5 Stew. 791. The mortgaged 
premises, at the time they were embarked in the post mortem busi- 
ness, were subject to the complainant’s mortgage, and hence, all 
that was embarked, was the testator’s equity of redemption, and 
this was all the defendants acquired when they took title to them. 
By their purchase they acquired a right to redeem the land from 
the debt for which it stood pledged, by paying the debt, but, hav- 
ing acquired merely an equity of redemption, and paid for that 
alone, and not the full value of the land, they stand without the 
least right to call upon the court to apply any other fund to the 
payment of the mortgage debt in exoneration of their estate. 
They took title to the land subject to the burden of the mortgage. 
and they must, therefore, either pay the mortgage themselves or 
suffer the land to be sold for its payment. 2 Wash. On Real 
Prop. 567. 

It is undoubtedly true, that the personal estate of a decedent 
is the primary fund for the payment of his debts, and 
that an heir at law, or devisee, or widow, has a right to call 
upon the administrator or executor of the decedent to exon- 
erate his land from a mortgage debt existing thereon, for 
which the decedent is personally liable, by paying the same out of 
the personal estate, but this right belongs alone to the three classes 
of persons just mentioned. An alienee or mortgagee of an heir or 
devisee has no such right. Keene v. Hunn, 1. C. E. Gr. 398; 2 
Wash. on Real Prop. 566. It would seem, therefore, to be entirely 
clear, that the defendants are without the least right in equity to 
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have the complainant’s debt cast upon the testator’s general estate. 
The defendants also say, that the complainant in 1874, over 
eleven years ago, wrongfully possessed himself of over $9,000 of 
the trade property, and thus converted to his own use, assets 
which should have been applied to the payment of the trade debts. 
The title to this property was in the executors. If the complain- 
ant obtained it wrongfully, the legal injury resulting, was done to 
the executors. No wrong was done to the defendants. They had 
neither title to the property, nor a lien uponit. The executors, 
by acquiescence or participation in the wrongful acts of the com- 
plainant, may have rendered themselves personally liable to the 
defendants and the other creditors of the post mortem business for 
the value of the property so diverted or abstracted, but if so, it is 
manifest, that question forms no part of this litigation and should 
not be examined or decided in this suit. 
The cross bill must be dismissed with costs. 





LOUISA GATTI, LANDLORD, v. MICHAEL MEYER, TENANT. 
(Second District Court of the City of Newark, N. J., June Term, 1886.) 


Landlord and Tenant—Summary Pro- Landlord and Tenant Act may be brought 
ceedings—Parties— Title to Land notin ques- by the assignee of the reversion against a 
tion.—Summary proceedings under the  sub-tenant. 


This was a proceeding for summary ejectment under the Land- 
lord and Tenant Act, brought by an assignee of the reversion 
against a tenant. The person in actual possession was a sub-ten- 
ant. He was not a party to the proceedings but he came in and 
made a defense. The defense is stated in the opinion. 

Mr. Trimble for plaintiff, 

Mr. Dempsey for defendant. 

Henry, J.: The party defending this action is a sub-tenant of 
the defendant. The defendant has interposed no defense. The 
sub-tenant admits that the relation of landlord and tenant exists 
between himself and the defendant, but alleges that such a relation 
does not exist between the plaintiff and the defendant. Strictly, 
the sub-tenant can make no such defense. He is not a party to 
the suit, nor has there been any substitution of the sub-tenant as 
a tenant in the place and stead of the defendant. 

The counsel for the sub-tenant insists: First, that this court has 
no jurisdiction in that the title to lands comes in question, and, 
second, that the suit has not been brought in the name of the real 
party in interest. 

Ordinarily when the question of title comes in question it is 
pleaded, but even this could not be done in this case, as a tenant 
cannot dispute his landlord’s title. Ido not think the question of 
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title can arise. What is meant by trying the question of title, is 
to determine whether a party has title to land and whether it is 
good or bad. Such a question does not arise ; the question in this" 
case is one of possession and not one of title. 

In Jeffrey v. Owen, 12 Vr. 262, Judge Depue says, ‘‘ Possession 
is either actual or constructive ; actual when the party is in imme. 
diate occupancy ; constructive when he holds by virtue of his title 
without actual occupancy.’’ The question of ownership and ques- 
tion of attornment do not bring in question the validity of the 
plaintiff's title. Even if the question of title did arise this court 
has jurisdiction in such a case if the District Court Act of 1878 is 
constitutional. 

The second insistment is that this suit is not brought in the name 
of the real party in interest. Some one certainly has the right to 
dispossess the defendant. The sub-tenant is holding over without 
any right whatever. Mr. Lum, the lessor could not swear that the 
defendant is indebted to him, as his landlord, because he has ceased 
to be his landlord and the plaintiff is now the landlord. The 
statute not only gives the landlord, but his assigns the right to 
institute a suit of this character. 

It has been suggested that there is no privity of contract between 
the plaintiff and the defendant, and that the Landlord and Tenant 
Act has application only to conventional tenancies and not to 
tenancies created by operation of law. 

But the contract of letting is one that attaches to the estate, and 
runs with the land. It is not a personal contract. The purchaser 
becomes a substituted landlord, and by virtue of his privity of 
estate with the original landlord he becomes a party to the con- 
tract. Abbott v. Hanson, 4 Zab. 495 ; Brown v. Betty 13 Wend. 29. 

In Abbott v. Hanson it was held that an action for rent subse- 
quently accruing must be brought in the name of the new landlord. 
The affidavit must show that the plaintiff is the owner and entitled 
to possession. Burch v. Benington, 3 Barb. 391; Hallenbeck v. 
Garner, 20 Wend. 22. The right to institute summary proceedings 
applies in favor of assignee of the landlord. Taylor L. & T., 
p. 560. I think Abbott v. Hanson, 4 Zab. 495, and Brown v. Betty, 
13 Wend. 29, are cases in point. This question has been deter- 
mined before by this court in Pelligrino v. Williams. 

Judgment for plaintiff. The order for removal may issue if 
required after 10 A. M., on June 16, instant. 

NoTE,—This is the decision referred to in an article in the August number of this journal, 


on ‘*Summary Ejectment by a Grantee,” (9 N. J. L. J.. 232). For a discussion of the 
subject see that article.—Ep. 
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NOTES OF RULINGS IN THE CHANCELLOR’S CHAMBERS. 


Injunction— Motion to dissolve—Affidavits. 


An application was made to the chancellor to adjourn the hearing 
of a motion to dissolve an injunction against a corporation, forbid- 
ding it from using an alleged right of way, and the chancellor in 
disposing of it made the following observations upon the practice 
in regard to injunction. He said: 

Three cases—Garris v. Garris, 2 Beas. 320, 1 C. E. G. 79 ; Merwin 
v. Smith, 1 Gr. Ch. 182, and Mulock v. Mulock, 1 Stew. 15, have 
settled the practice that an injunction will not be dissolved on the 
affidavit of another than the defendant when the bill is sworn to by 
the complainant alone. The case of Mulock v. Mulock illustrates the 
value of therule. Great wrong would have been done in that case if 
the rule had not been followed. The only case in which the court 
would depart from the rule is where there is great urgency, and the 
parties say that they could do nothing but put in affidavits of 
others and say that the injunction is doing great wrong. In such 
a case the court might read the affidavits and see if the injunction 
should not be modified, but the court must be very clear before 
disposing of a cause-upon ex parte affidavits. There must be an 
opportunity for reply, to cross-examine, and to hear the case on 
the merits. 

In these cases, in the Pruden case in the Court of Errors, (5 C. 
E. Gr. 530,) it was settled that the Court of Equity would not inter- 
fere in the matter of the obstruction of a way if the remedy could 
be obtained in the ordinary tribunal. That in case of a public 
right the remedy by indictment is so easy that the court would not 
interfere. 

The case referred to in Dickinson, in the note to the 123d Rule, 
has caused a good deal of the difficulty, because it was not observed 
that it was the case of a corporation whose answer was of no force 
as an appeal to the conscience. Vice-Chancellor Van Fleet’s prac- 
tice has been to hear the affidavits to see if he ought to grant the 
injunction now. It is only as a preliminary step ; there is nothing 
final in it. My ruleis on preliminary applications to grant as much 
as necessary and as little as possible. 

As to granting a preliminary mandatory injunction when the 
case is before me on answer I should not hesitate to grant a manda- 
tory injunction pendente lite to compel an obstruction to a way to 
be taken down if it appears that no great damage would be done. 


18 
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NOTES OF RULINGS AT THE VICE-CHANCELLOR’S CHAM- 
BERS, NEWARK, JULY 12, 1886. 


Divorce—Alimony— Maintenance. 


A bill was filed for maintenance, alleging that the husband had 
driven the wife from his house. Answer was filed with affidavits 
alleging that the defendant was ready to take his wife back again. 
The court being satisfied that the husband wanted to do his duty, 
gave the wife two weeks in which to return to her husband’s house. 
She did so. 

Application was then made by Mr. Willcox for counsel fee and 
alimony. 

Mr. Adams opposed it on the ground that the bill and answer 
and affidavits showed that there was no cause for divorce. 

VAN FLEET, V. C., said that it was consistent with all that ap- 
peared in the case that the defendant had failed to support his 
wife, but that when advised by his counsel that he was wrong had 
repented himself and offered to take her back again. In such a 
case the complainant is entitled to the means of carrying on the 
litigation. 

It might be that the husband in a passion had driven off his 
wife and then on the suit being brought, had opened his house 
and his heart to her. 

To deny the complainant counsel fees would be to say that a 
lawyer who in good faith brings a suit for divorce after a full and 
careful examination of the facts, should have to do his work for 
nothing, and pay costs out of his own pocket in case the defendant 
should give pledges to do his duty and the court should order the 
plaintiff to return to him. 

Mr. Adams suggested that there was a difference between suits 
for divorce or maintenance. 

The vice-chancellor said that a wife was as much in need of legal 
assistance to obtain bread and butter as to obtain a divorce. 

If a bill is filed for divorce or maintenance, and counsel, after due 
examination of the facts, files a bill in good faith, he is entitled to 
costs and a counsel fee. 

The complainant’s counsel cannot be expected to find out all the 
facts, but if he makes a good case on the facts he can get, he is en- 
titled to costs, provided the complainant is without means. 

The complainant is entitled to a counsel fee and costs, but since 
the defendant is very poor the complainant’s counsel must be con- 
tent to take much less than his services are worth. I will order a 
counsel fee of ten dollars. 
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Receiver of Mortgaged Premises. 


Application was made for the appointment of a receiver of mort- 
gaged premises. 

Mr. Vail for complainant. 

The petition alleged a mortgage of %9,000, and interest from 
January 25, 1885, on property at Woodbridge township called 
‘Florida Grove.’? With the petition was an affidavit of a real 
estate broker at Rahway station, that the property is not worth in 
the market more than $8,000, and that it would not sell at sheriff's 
sale at more than $5,000 or $7,000. 

Mr. Berry for defendant put in affidavits that the property was 
ample security and that $5,000 had been spent on it for permanent 
improvements. 

The vice-chancellor said the affidavit was defective in one vital 
point in not stating what the market value of the premises was. 
He said it was not enough to allege generally that they were ample 


security. It must state facts on which the court could judge of, 


this, but he said he would give the defendant time to supply this 
deficiency. Mr. Berry insisted that the petition itself was insuffi- 
cient because the complainant himself had not sworn and would 
not swear that the property was not worth the mortgage, and also 
because the real estate agent lives in Rahway and not in Wood- 
bridge, and was not competent to give an opinion. 

The vice-chancellor said he would decide the case on the papers 
as they were if Mr. Berry insisted upon it, but that he had passed 
upon the sufficiency of the petition, and affidavit when he made 
the order to show cause and that he was entirely satisfied that an 
agent doing business in Rahway was not incompetent to speak 
upon the value of lands in an adjoining township, and he again 
suggested that Mr. Berry should take the opportunity to put in 
new affidavits. 

It was arranged that affidavits should be taken on both sides on 


notice. Mr. Berry’s to be taken first. 





MARION F. HATCHER, COMPL’T, v. JOHN W. MOORE ET AL., DEF’TS. 
(In Chancery of New Jersey. July Term, 1886.) 


Equitable Conversion—/artition of /n- paid. The mortgage was claimed by the 
fant’s share of proceeds remains Real administratrix and also by the heirseat-law 
Estate —On the sale of infant lands under of the infant. A¢e/d, that the sale under the 
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Mr. E. Q. Keasbey, for petitioner. 

Messrs. Vail & Ward, for Mrs. M. B. Cooney. 

WiuiaMs, Apvisory Master. Bill for partition or sale of 
land. John W. Moore, an infant resident in Illinois, owned an un- 
divided share as tenant in common, and was made a defendant in 
respect thereof. Sale was decreed on the ground that actual parti- 
tion would work great injury. Moore having no guardian here, his 
share of the proceeds of sale remained undisturbed, and stands se- 
cured by a mortgage made to him by the purchaser at the sale, but 
without legal authority, so far as the infant Moore was concerned, 
to put it in that shape. Moore died after this, while still a minor, 
and the question is now raised as to the succession to his share of 
the proceeds, whether they should be treated as realty or as per- 
sonalty. 

I think that the case of the sale of an infant defendant’s lands 
under decree in a suit for partition, made by virtue of the authority 
given by our statute, is within the scope and force of the reason- 
ing of the chief justice in the opinion delivered for the Court of 
Appeals in Lerch v. Oberle, 3 C. E. Green 575. It is there de- 
clared to be the policy of our legislation, as well as the rule of 
courts of equity, not to change the property of infants from real to 
personal so as to affect the succession. The statute under which 
the sale in that case was made is there explained to have author- 
ized the sale of more land than was sufficient to produce the requi- 
site amount of money, merely as a legislative expedient to accom- 
plish the object in view with as little injury as possible to the 
owner. Soin case of a partition sale the complainant seeks the 
partition as his right; but the sale is ordered so as to do as little 
injury as possible to all the owners, and so as to avoid great injury, 
and not otherwise. It seems contrary to the policy above indi- 
cated that a sale thus obtained for the purpose of giving to the 
complainant his right, with as little injury as possible to the other 
owners, should be permitted to work a change in the succession to 
the share of the infant defendant, who could not do this himself. 
I think this court is bound by the reasoning above referred to, and 
should see that these proceeds are distributed as if they were real 
estate. 

The sum of $839.71 of the principal of this mortgage was the share 
of the deceased infant. His mother is entitled to the net interest 
for her life. It is inquired how the principal fund shall be taken 
care of for the remainder-men. These proceeds were raised by a 
sale under a decree of this court, which is bound to distribute them 
properly. This it has not yet done in respect to this share. It 
must therefore continue to hold them under its own care until they 
can be so distributed. The mortgage may be deposited with the 
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clerk, to be managed by him as in case of other securities for funds 
in court, unless some other method can be agreed on by the parties, 
if competent to act in that regard. 





HEISER v. MARTIN. 
(Burlington Circuit, July Term, r886.) 
Right of Way.—By Grant—By Prescription—By Necessity—Limitations—By Roads. 


The action was for trespass on land. The trial lasted several 
days and was concluded on July 20, 1886. 

Mr. Charles HE. Hendrickson appeared for the plaintiff. 

Mr. M. R. Sooy for the defendant. 

PARKER, J., in charging the jury made the following observations 
on questions of law relating especially to the right of way. 

He told the jury that the going upon the land being admitted 
the burden of proof was on the defendant to prove the justification 
of his acts, and said: The defendant justifies his action by con- 
tending and undertaking to prove that at the time of the alleged 
trespass he had a right of way across the farm of plaintiff, at the 
place in question, both for himself, and his horses and cattle ;.to 
pass and repass from the public road running from Bordentown to 
Trenton to his meadow, situated easterly of and contiguous to said 
farm. He claims, first, a right of way by grant; secondly, by pre- 
scription ; thirdly, from necessity, and fourthly, by virtue of a by- 
road alleged to be existing there, which three chosen Freeholders 
had ordered opened. To each of these defences your attention will 
be directed later on. It will conduce to the better understanding 
of what will be said upon the subject of those defences as set up to 
refer now to the title through and by which the plaintiff claims to 
hold the land alleged to be trespassed upon by defendant, and also 
the title through which the defendant claims his meadow, the 
right of way to which, over plaintiff's farm, he asserts. 

The judge then stated the several deeds in the titles claimed by 
the plaintiff and defendant respectively and continued : 

I have said that the defendant justifies his action and defends 
this suit under the claim of aright of way across the Heiser field 
to and from his meadow from the public road, both on foot, by 
horses and wagon, and for driving cattle. But what is a right of 
way? It is an easement, being the right in the owner of one parcel 
of land to use the land of another for a special purpose. The land 
to the ownership of which the right is attached, is called in law the 
dominant estate, while that over which the right exists, is called 
the servient estate. In this case, if, as defendant claims, he has a 
right of way over the Heiser farm, to and from his meadow, his 
meadow would be the dominant estate and the Heiser farm the 


servient. 
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There may be a right of way over another’s land for one purpose 
and not for another. There may be only a way on foot, or it may 
be only for wagons drawn by horses to haul certain articles at cer- 
tain seasons of the year, and not for driving cattle ; or there may a 
right of way for all purposes. In grants for rights of way, the 
particular purpose or purposes are expressed in the deeds; in 
rights of way derived through prescription or use, the use may 
have been for one purpose only, for the passing of wagons and not 
the driving of cattle, and in such case if it should turn out that the 
defendant, who should be sued for trespass, maintains only a right 
of way by prescription for the driving of horses attached to wagons 
across the land, he would be responsible for damages done by cattle 
driven across. In this case there is no evidence of an express grant 
of a right of way of any description. No deed is produced which 
conveys such a right, nor is there any deed which by its direct 
terms reserves a right of way. A right of way cannot be granted 
by parol and the declaration of John L. McKnight, which one of 
the witnesses put into his mouth, and which was objected to at the 
time, is ruled out and cannot be considered. 

We now come to ways by prescription. A way by prescription 
supposes a prior grant by deed which has been lost. Washburn 
states that the evidence of a grant may be derived from it having 
been so long enjoyed as to be regarded as proof that a grant by deed 
was originally made. Prescription presupposes a grant to have 
existed. The uses and enjoyment, in order to give a right, must 
be not by permission. Mr. Washburn says that the right must be 
exercised adversely to that of the land owner, since no length of 
enjoyment by permission and under recognition of his right to 
grant or withhold it, at his pleasure, will ripen into an easement. 

After reciting the evidence of certain witnesses, the judge said : 

Now, gentlemen, if you believe these witnesses who swear to 
asking permission of the owner of the Heiser farm by the owners 
of the Martin meadow, year after year for many years, to let them 
go across for hay, then the defendant in this cause has no right of 
way there by prescription, even if he and the persons from whom 
he purchased did use the Heiser field to go across, because they 
did not use it adversely, but by permission of the owners of the 
Heiser farm—indeed the asking of permission was an acknowledg- 
ment that they had no legal right to cart hay across the farm at the 
place in question. 

But even if no permission was asked and granted, and the 
owners of the Martin meadow went across adversely, they did not, 
under the evidence in the cause, obtain a right of way by prescrip- 
tion, because they did not use the way a sufficient length of time. 
It is a principle of law that the union of title and possession of two 
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estates in one owner extinguishes any prior existing easement in 
the one for the benefit of the other. There can be no adverse use 
of a man’s own land as against himself. No length of use of a way 
by a man over une parcel of his own land to go to another, can 
create an easement of way in favor of the latter parcel. If the 
owner of one of the estates dominant or servient becomes the owner 
of the other, the servitude which.one owes to the other is extin- 
guished. It operates to extinguish any former easement for the rea- 
son that no man can havean easement in hisown land. Chancellor 
Kent says that unity of possession in two lots extinguishes a right 
of way and all other easements, except a way of necessity. Hence 
in this case there was no use such as the law requires to create an 
easement during the 9 years McKnight had unity of title of both tracts 
when he first owned them, nor for the 3 years during which Ezekiel 
Rainear owned both tracts, nor during the 7 years that McKnight 
subsequently had unity of title in them. It is only 18 years since 
the unity of title was severed by the conveyance of the Heiser farm 
to Kelly by McKnight, and even if permission had not been granted 
(as the witnesses to whose testimony reference has been made 
swear), the required time of use had not expired when defendant 
committed the alleged trespass for which this suit is brought. 
Originally the time required for gaining a right by prescription be- 
gan at some point anterior to the memory of man. It has become 
a principle of the common Jaw that enjoyment adversely of a way 
for 20 years raises a legal presumption that a right was originally 
acquired by deed. There has been no such enjoyment as the law 
requires for 20 years in this case, and my charge to you, gentle- 
men, on this branch of the case is, as matter of law, that under the 
uncontradicted evidence in this cause as to the time of the cessation 
of unity of the title, the defendant has not shown a right of way 
by prescription across the Heiser field at the place in question, to 
and from his meadow, from and to the public road. 

But it is said if a right of way by prescription has not been 
shown, the defendant has proved a right of way across the Heiser 
field at the place in question, by necessity. 

What is a way by necessity? Where a man sells all but one of 
his lots, surrounded by the others which he had sold, the law 
reserves to him a right of way to that lot over the land he had sold. 
This is so, although no reservation of such right of way over the 
land he had sold be expressed in the conveyance. Washburn 
states it thus: ‘‘If A sell land surrounding other and belonging to 
him to which he can have access only over the granted premises, 
he by implication reserves ° “ay over the same even though con- 
veyed with covenants of w..ranty.”’ The way in such case be- 
comes a way of necessity. But you will observe that in order to 
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have the right of way over the land he has sold to the land the 
party retains it must be surrounded by the land he hassold. The 
way of necessity never exists where a man can get to the lot he re- 
tains over lands of his own which he has not sold. If he has a 
way to go from the public road over his own Jand, he has no right 
to go over the land of others. If a party who claims a way of 
necessity has already another way over his own land he is bound 
to use the way he has. If a party owns land running from the 
public road to the land, to and from which he claims a right of 
way over the land of another, he cannot have such right of way, 
but must go over his own land even if the road over his own land 
be out of order and require repair. And thus, especially if he 
obstructed the road himself, it is incumbent upon the party who 
has a way to reach his land over other lands of his own bordering 
on the highway to put the road in order and keep it in repair for 
his own use instead of passing over the land of others. * * * 

The owner of the servient land has the right to designate the 
way, if requested, and may do it so as-to be the least inconvenience 
to himself, if reasonably convenient to the other. The right of 
locating a way of necessity is in the owner of the land over which 
it is to pass. In this case the proof is that the plaintiff has never 
been requested to designate the way. My understanding from the 
evidence uncontradicted is, that the plaintiff without acknowledg- 
ing a right of way over any part of his farm, has not objected and 
does not object to the use of a way over the northeasterly corner 
of his farm as it has been used from ancient times. But he does 
object to the use of a way across his field where it is claimed by 
defendant. 

When applying the uncontroverted evidence to the principles of 
law on the question of way by necessity, my instruction to you, 
gentlemen, is, that the defendant has no right of way by necessity 
over plaintiff's field where he claims it, and where the acts of tres- 
pass were committed. 

The next ground of defense to the action set up by the defendant, 
is that the place where he crossed over plaintiffs land, was a by- 
road which three Chosen Freeholders of the county before the time 
of the alleged trespass had declared to be a by-road and had order- 
ed opened. The action of the three Chosen Freeholders in the 
signing of the certificate does not make it a by-road, and 
unless there was a by-road there before the action of the Chosen 
Freeholders, such action was nugatory and cannot be evidence to 
prove a by-road. That must be proved independently of the pro- 
ceedings of the Chosen Freeholders. Unless there was a by-road 
theretofore existing there, the three Chosen Freeholders had no 
jurisdiction to act, as they had only the right to exercise a special 
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statutory power of a limited kind. They had no power to lay out 
a road of any kind. The mere fact that the three Chosen Free- 
holders exercised power was not proof that they had such power 
legitimately. 

The fact that there was a by-road there independently of the 
action of three Chosen Freeholders must be proved. 

Has the existence of a by-road there been proved? Now, to con- 
stitute a by-road the land occupied by it must have been dedicated 
or given up by its owner for the purpose of a by-road to all who 
might wish to enjoy it. There is no proof here of direct dedication 
of the locus in guo asa by-road. Nor is there evidence of such 
use by the public as would constitute a by-road. The testimony 
shows that except to go down to the creek on foot to fish, the gen- 
eral public has not used the locus in guo as a way. Before Mc- 
Knight sold the Heiser farm to Kelly, he and his tenants used the 
locus in quo to go from one part of his land to another. The gen- 
eral public did not use it for horses or cattle. Nor is it shown 
that since the severance of the unity of titles by the sale to Kelly 
that it has been used for driving horses with wagons and cattle 
across without permission of the owner. There is not proof of such 
acquiescence in the owner as to carry with it the intention of the 
owner of the fee to subject his land to public use. There must be 
acquiescences in the use by the public for 20 years when there is 
no express dedication. There has been no dedication of a by-road 
by the ownér of the Heiser farm, nor has there been found a 
dedication of any owner having an intention of dedicating. 

My instruction to you, gentlemen, on this part of the case, is 
that according to the facts proved in this cause and not controvert- 
ed, there was no by-road over the locus in quo at the time of the 
alleged trespass and that defendant cannot successfully defend un- 
der this plea. . ” 

In my view of the nm bearing on this case in all its aspects, 
each of which I have stated with some particularity, the defend- 
ant, under the uncontradicted facts, has no legal defense. 

It is your duty, therefore, to find a verdict for the plaintiff, and 
award him such damages as you think, from the testimony, he 
has sustained from the trespasses of defendant. The amount of 
damages is for you to determine. 

The question of amount is not so important as the question of 
right. The actual damages which have been committed may be 
small, but the establishment of a right of way forever over a farm 
may be of much importance. 
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WILLIAM F. STILES ». JAMES H. P. VANDEWATER. 
(New Jersey Supreme Court—Opinion Filed June Term, 1886.) 


Imprisonment for Debt—AppAcation to 
set aside warrant in justice's court—Evidence 
parol to vary written contract.—1. A defend- 
ant in a justice’s court in an action of debt 
upon contract begun by a warrant on the 
ground that the debt was fraudulently con- 
tracted by means of false and fraudulent rep- 
resentations with regard to the defendant’s 
property and circumstances, may apply to 
the justice to set aside the warrant for the in- 
sufficiency of the affidavits on which the or- 
der of arrest was made, and for a wrongful 


remedy by appeal. But he cannot offer evi- 
dence to show that he made no such repre- 
sentations and that he was perfectly respon- 
sible for all debts he might incur. Cole v. 
Cliver, 14 Vroom 182 ; S. C. 15 id. 212 dis- 
tinguished. 

2. Parol evidence that a note payable in 
three months was given upon an agreement 
that it should be renewed when it became 
due is incompetent within the rule that oral 
testimony cannot be received to vary the 
terms of a contract in writing. 


refusal of such an application may have 


On certiorari to Monmouth Court of Common Pleas. 

Argued before Justices Depue, Dixon and Reed. 

Mr. R. T. Stow, for plaintiff in certiorari. 

Messrs. E. 8. Arrowsmith and B. B. Ogden, contra. 

The opinion of the court was delivered by Depuxr, J. This suit 
was brought before a justice of the peace in the court for the trial 
of small causes. The action was in debt, on a promissory note 
made by the defendant for the sum of $200, dated June 7, 1884, 
The note was given for the price 
The suit 
was commenced by a warrant to arrest the defendant. The justice 
made an order for the issuing of a warrant, pursuant to the four- 
teenth section of the Justices’ Court Act (Rev. 541), on the ground 
that the defendant had fraudulently contracted the said debt. The 
affidavits on which the order for a warrant was made set out that 
the defendant at the time of the purchase of the horses represented 
that he was the owner of the premises then occupied by him and 
built and owned the buildings thereon, and that the sale of the 
horses on a credit without security was induced by that representa- 
tion, and also contained some proof that these representations were 
false. 

The defendant on the appearance day filed a plea setting out a 
denial that he made such representations, and averring that he was 
perfectly responsible for all debts he might incur. The defendant 
then ‘‘requested a preliminary hearing to decide upon the matters 
set forth in the affidavits upon which the order of the justice that 
a warrant issue was founded.’’ The justice refused the applica- 
tion, and, after hearing evidence on the merits, gave judgment for 
the plaintiff for $200 debts and costs. On appeal and a trial before 
the Court of Common Pleas, judgment was also given in favor of 


payable three months after date. 
of a team of horses sold by the plaintiff to the defendant. 
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the plaintiff for $200 and the costs below and upon the appeal. 
This writ of certiorari removes the latter judgment. 

The defendant’s plea is without warrant of law. It is a traverse 
of facts set out in the affidavits on which the order for arrest was 
made, on which the justice adjndicated that the defendant fraudu- 
lently contracted the debt for which he was sued. In that respect 
the plea is totally unlike a plea to the jurisdiction in the nature of 
a plea in abatement on the ground of a personal privilege, such as 
was sustained in Cole v. Cliver, 14 Vroom 182; 8. C. on error, 15 
id. 212. In that case the plea filed was that the defendant was a 
freeholder, and resided in the county in which the process issued, 
and the statute which empowers a justice of the peace to issue a 
warrant expressly exempts freeholders and residents of the county 
from such process. In such cases the justice has no jurisdiction to 
proceed by warrant. The defendant’s plea was not of this charac- 
ter. It did not propose to show exemption from arrest as a per- 
sonal privilege on the ground that the defendant was a freeholder 
and resided in the county. Itsimply denied the facts set out in the 
affidavits with respect to the representations made. 

In the higher courts, in virtue of the sixty-fourth section of the 


‘Practice Act, a judge may order the taking of testimony concern- 


ing the truth of the affidavits and proofs upon which an order for 
arrest was made, and upon the testimony so taken may set aside 
the order for arrest. Rev. 859. This statute does not extend to 
justices’ courts,-and in that court the common law rule prevails 
that the affidavits on which the order is made are taken to be true. 

The defendant might have moved the justice to set aside the 
order for a warrant for the insufficiency of the affidavits, and fora 
wrongful denial of such a motion might have had remedy upon the 
appeal. Rev. p. 556, sec. 95. The entry in the justice’s docket 
will bear the construction that such a motion was made before him, 
but it does not appear that it was made in the Court of Common 
Pleas. All that appears to have been done in that court is that the 
defendant ‘‘moved that the judgment of the justice be reversed be- 
cause the justice declined to recognize, and to hear testimony in 
support of, the plea interposed and filed with said justice.’ This 
motion being denied, the defendant applied to the court to hear 
evidence in support of the plea. Both these motions were prop- 
erly denied. 

Another ground of reversal is that’ the court refused to hear evi- 
dence offered by the defendant to show that the note, although 
payable by its terms in three months, was given upon an agree- 
ment that it should be renewed. The offer was not to show an 
agreement to that effect in writing. It must be taken therefore to 
be an offer to establish such an agreement by parol, and oral testi- 
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mony was incompetent to vary the terms of the written contract. 
2 Parsons on Bills, 505; 1 Danl. Neg. Inst., sec. 80; Wright v. 
Remington, 12 Vroom 49; 14 id. 457. 

The judgment should be affirmed. 





ABSTRACTS OF CHANCERY DECISIONS. 
JOHN W. WRIGHT, ET AL. v. THOMAS WRIGHT, ET AL. 


Devise—LZxecution of a power. 


A testator devised land as follows: To my wife, Elizabeth Rich- 
ards, to use or dispose of it in any manner that she may think 
proper during her life, and at her death may by will dispose of the 
same between my children and grand-children as she may think 
proper. THE CHANCELLOR held that the gift was not of an un- 
limited interest with a superadded power to dispose of the property 
by deed or will, but it was for life merely with a power of appoint- 
ment by will, citing cases. Held, further, that the power of appoint- 
ment was not properly executed by an appointment by the wife of 
a share to each of her daughters or their descendants. Under the 
terms of the will she was not at liberty to exclude any of the chil- 
dren or grand-children. The power was not an exclusive one. 
While she had a discretion as to the shares to be given to them, 
she was bound to give to each child and each grand-child a portion. 
The word grand-children is not used in a substitutionary sense, but 
as a word of purchase. Lippencott v. Ridgway, 2 Stock. 164, 
cited and distinguished. In that case the power of appointment 
was to brothers and sisters and their children, and the court held 
that the right of the children was only substitutionary, but it ap- 
pears by reference to the will, which appears in Lippencott v. 
Stokes, 2 Halst. Ch. 122, that itappeared from the context that the 
gift was merely substitutionary. 





JOSEPH SMITH v. THE HUNTERDON COUNTY MUTUAL FIRE INSURANCE CO. 
Mutual Insurance Company—Afeinsurance Rights of Policy Holders. 


The defendant, a mutual fire insurance company, reinsured all 
its risks and had a large sum of money in the treasury, being the 
proceeds of cash payments by the then present and also past policy 
holders and the interest upon investments thereof, and this sum 
has been about the same in amount for several years. Brrp, V. C., 
held that all the policy holders who contributed to such sum are 
entitled to a proportion thereof according to the amount of their 
premium paid (rather than upon the amount of the insurance) 
whether they continued to be policy holders at the time of the dis- 
solution or not. 

Mr. W A. Hayhurst and Mr. A. G. Richey for complainant. 

Mr. C. A. Skillman and Mr. John H. Stewart for defendants. 





MISCELLANY. 


MISCELLANY. 


THE LAWV’S DELAY. 


NO CAUSE FOR COMPLAINT IN NEW JER- 
SEY.—MR. PARKER’S REPORT TO THE 
AMERICAN BAR ASSOCIATION, 

Mr. Cortlandt Parker, as a member of the 
committee on the causes of the delay and 
uncertainty in Judicial Administration, at 
the American Bar Association, Saratoga 
meeting, made a separate report and declin- 
ed to approve all the resolutions adopted 

by the majority of the Committee. 

He began with the remark that delay and 
uncertainty had not been in his own ex- 
perience so excessive as others of the com- 
mittee seemed to admit and suggested that 
the delay was due to the clients and the law- 
yers rather than the law—clients retaining the 
busiest lawyers and the lawyers necessarily 
putting off one case for another and yielding 
to One another’s engagements. He was 


even so bold as to say that it may be doubted 
whether some delay in legal machinery is 


not best for the community, and, referring 
to the slow grinding of the mills of the gods, 
said that ‘‘human justice as well as divine 
exhibits majesty and gains respect by stately 
procedure.” 

While insisting that more blame than was 
just was thrown upon the law and its machin- 
ery he admitted “‘ that in some states and in 
the Federal Courts the machinery of the 
law is clogged and improper delays occur, 
delays which should be abolished by statutory 
action.” ‘This admission, however, did not 
apply to New Jersey. He used New Jersey 
as an example in legal procedure. His de- 
scription of the courts of New Jersey and 
their procedure is so cheerful that it may 
serve to reconcile the younger members of 
the bar to our judicial system which they are 
Struggling to reform. In fact we do not 
think there is a member of the bar of New 
Jersey who will not feel somewhat relieved 
and encouraged by Mr. Parker’s cheerful ac- 
count of the stately procedure of our own 
judicial system. He says: 

"It is a fact, however instructive it may or 
may not be, that in that state of the Union 
in which the common law and the legal 


machinery of the common law are most 
cherished; where there still remains a 
separation of equity and common law juris- 
diction—nay, where even old fashioned 
special pleading, with all its alleged horrors 
and monstrosities, is practicable, where 
greater time than in most states is given for 
filing pleadings, and the progress towards an 
issue in litigated causes is slower—that there 
is so little of the ‘‘law’s delay” that com- 
plaint on that subject is comparatively rare ; 
that indeed there really is no just cause for 
any. 

** Let it be remembered that it is the law’s 
delay-- not that of the lawyers or of the 
judges, which isin question. The American 
Bar Association has not yet sought to pro 
vide recipes for individualities in practition- 
ers. Certainly it has not sought to improve 
the habits or manner of judges. It is only 
with the faults of the law, not of its practice, 
or of its practitioners, that it is, in this re- 
gard, concerned. 

‘* In the state to which reference is made, 
each county has three terms of court each 
year. A cause begun in the first half of the 
vacation is almost sure to be at issue by the 
following term, and on the calendar for 
trial, A cause begun in the latter half of 
the period intervening between terms, must 
be ready at the next court but one. This 
means that it takes from 30 to go days to get 
an issue ready for trial, And scarcely ever 
does a term end without the judge’s calling 
every cause upon the calendar. In the 
populous counties, the judges work hard. 
They come to court at 9 or 10 o’clock, and 
spend 6 or 7 hours there. They sometimes 
sit till late, to finish a cause which demands 
it. They earn their living, well, They are 
decently paid Good men can afford (mak- 
ing a considerable point of the honor) to take 
seats upon the bench. - And when it is found 
that a judge is worth keeping, he is kept 
there. It does not matter much for his 
politics. He is not elected by the people. 
He has not to recommend himself for nom- 
ination. He has not to decline to run be- 
cause of the expense. The executive ap- 
points, the Senate confirms. The term of 
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office is but for 7 years. Yet anew man ap- 
on the bench is a very rare event. 

‘* To prevent delays, both in the adminis- 
tration of civil and of criminal justice, the 
latter, except in the case of homicide, is 
given into the hands of the Quarter Sessions 
held by three judges (its president a lawyer), 
and thus time is given for both civil and 
criminal causes. 

“So much for common law causes. The 
delay of issue joined in chancery is, of 
course, greater, and yet no just cause of 
complaint of the law in this matter exists. 
Answers must be filed within sixty days after 
return of proofs; plea or demurrer within 
forty. A chancellor and two selected mas- 
ters, honored with the title of vice-chancel- 
lor, compose the judicial force of the court. 
Evidence is taken, as of old, by masters, 
and read before the chancellor on final hear- 
ing. Or, causes will be referred, on motion, 
to one of the vice-chancellors, and then 
trial comes on, having regard to their 
engagements, and the case is disposed of 
upon oral testimony. 

“ That decisions are too often very long 
delayed after these trials, and that the trials 
themselves are too frequently adjourned, is, 
we fear, too true. But such delay springs 
from other causes than the fault of the law. 
Engagements of lawyers, engagements of 
the court, absence of witnesses, the mutual 
convenience of counsel and parties—these 
are the sources and causes of delay. What 
law can do away with such? Inordinate 
incubation over causes that have been heard, 
the most fertile and most provoking source 
of delay, may be interdicted. But what 
else can be done, who knows? 

*“ Let it be said, to the credit of the chan- 
cellor himself, that it has seldom or never 
happened that any cause heard before him 
was not decided at the next term after. 

‘“* The same despatch exists as to causes on 
appeal. There are really two courts of 
review. Except in the important matter of 
new trials, error lies from one of these to 
the other, and appeals from every court, 
whether of ecclesiastical or equitable juris- 
diction, tothe other. Its title is “ the Court 
of Errors and Appeals in all causes.” The 
sessions of the Supreme Court, whose juris- 
diction is that of the King’s Bench in Eng- 


land, are never longer than two weeks, It 
has nine judges. Four of them compose 
the main court, and hear arguments for new 
trials, on demurrers, and the like. Three 
form what is called the branch court. They 
hear and dispose of guo warranto cases, 
certiorari matters, and all sorts of summary 
review. The two remaining judges sit with 
the same jurisdiction, to determine matters 
where counsel on both sides. desiring ex- 
pedition, agree to their doing so. The 
consequence is that in the brief fortnight of 
their session, the calendar of the Supreme 
Court is always cleared. Decisions are 
given at the following term. When Supreme 
Court rises, the Court of Appeal begins, 
This court is composed of no less than 16 
judges. The Chancellor is its president. 
The g judges of Supreme Court and 6 ap- 
pointed for this court only, make up the 
whole number. These 6 judges may be 
lawyers, but seldom are. They are gentle- 
men of high character, useful on questions of 
fact, and individuals among them have been 
among the very best judges, both as to law 
and fact, in the court. It is thought that 
this feature of the tribunal is not unpopular, 
and it has been therefore retained. No 
judge can hear a cause which he himself de- 
cided. Hence the anomaly that the law 
judges give final decisions in equity, and the 
equity judge joins in reviewing matters at 
common law. Cumbersome as this court 
may seem, it is rare that its docket is not 
cleared. Such a thing as a commission to 
clear a calendar was never thought of in 
New Jersey.” 

This forms but a small part of Mr. Par- 
ker’s report. He discusses also the subject 
of trial by jury and the division of courts in- 
to branches as a preventive of delay, and 
the second half of his pamphlet is devoted 
to an argument against codification, the 
remedy proposed for the uncertainty of the 
law. 

There is no doubt that our judges work 
hard and despatch business rapidly, but it is 
also true that in spite of this there is much 
unnecessary delay and inconvenience attend- 
ing litigation. The accumulation of cases in 
stated quarterly terms and the custom of 
trying nearly all cases by jury, makes the 
trial of small cases in the circuits difficult 
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and expensive, Parties, witnesses and coun 
sel must remain in attendance day after day 
waiting for other causes to be tried. Wheres» 
as if there were continuous or monthly terms 
judges alone could dispose of cases unless a 
jury were expressly demanded and cases might 
be determined as rapidly and easily as they 
now are decided in the City District Courts. 

And again if interlocutory questions of 
law on demurrer or rule to show cause were 
disposed of summarily by judges in the 
several counties, and were not reserved for 
the Supreme Court in Trenton. at some dis- 
tant term much vexatious delay might be 
saved. So, too, if judges at the Circuit could 
decide upon equitable defenses, the delay 
and expense of a suit in Chancery in the 
midst of a suit at law could beavoided. But 
not to speak of other instances of delay in 
our courts of law it is obvious that the ad- 
mitted delay in the hearing and decision of 
cases in the Court of Chancery might be 
lessened by first requiring answers to be 
filed in less than sixty days, and second by 
increasing the number of judges. The chan- 
cery business already exceeds the law busi- 
ness in volume, and the proportion is increas- 
ing every year. It is plain that we must 
either have more chancery judges, or else 
give the law judges equity powers. If we 
have more chancery judges they should be 
strictly vice-chancellors and not merely “‘ se- 
lected masters honored with the title of vice- 
chancellor,” and we do not think this expres- 
sion of Mr. Parker’s worthily designates the 
position of the present vice-chancellors 
even though their office is created by the 
legislature and not by the constitution. 

We agree with Mr. Parker that such de- 
lays as we are subject to are not owing to 
the fact that our procedure follows tradi- 
tional lines and is based on old rules of prace 
tice rather than a code, for we think that a 
multiplication of statutes on, practice only 
tends to give importance to questions of 
practice, and is the cause of much unneces- 
sary litigation and delay. With us practice 
being under the control of the judges is 
treated as subordinate and as a means to an 
end, but under the codes as they are it be- 
comes a matter of positive right and takes 
toomuch time and attention. We do not say 
that a simple code might not be made which 
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would be better than either, and we refer 
only to codes of practice. Codification of 
the law is a different matter and not to be 
discussed in a casual note. 





SHORTHAND REPORTS OF TRIALS. 





The following English criticism of a book 
on Shorthand Notes, seems strange to us 
after our experiencing the value of short- 
hand notes of trials: 


In his introductory chapter Mr. Levy ex- 
presses the opinion, natural enough in a 
shorthand writer, that there ought to be an 
official shorthand writer attached to every 
court, who should take down everything that 
is said, and whose notes should be the 
authoritative record of the proceedings. It 
makes one shudder to think of the volumes 
full of cross examinations at mist prius which 
would cumber the earth if this appalling sug- 
gestion were adopted, Failing this, Mr. 
Levy would like, as it is natural and proper 
that he should, to see the costs of shorthand 
notes always allowed. The text of his work 
supplies infinite and _ excellent reasons 
against it. Did Lord Chief Justice Bovill 
really abstain from taking notes in Tichborne 
v. Lushington on the ground that the short- 
hand notes would be better than his own? 
If he did, it would have been kinder to the 
Chief Justice’s memory to say nothing about 
it.—Law Quarterly Review. 


It is no doubt true, however, that much 
useless matter is put down in the shorthand 
reports, and it would be well if intelligent 
reporters could be instructed to condense 
much that is said, and to leave out what is 
wholly unimportant. If judges’ notes could 
be taken as fast as shorthand reports they 
would be better than the stenographer’s 
report. 





ODDS AND ENDS. 





Brougham once, in giving his opinion of 
the value of a suspicious half-sovereign sub- 
mitted to him by a friend, exclaimed, ‘* Tut, 
it’s not worth a copper! Fling it to the 
devil!” To which vigorous sentiment his 
friend replied, ‘‘ Well, Harry, you always 
could make a half-sovereign go farther than 
any other man." —Pump Court. 

Is this the original of this witticism and if 
so, who was the ‘‘ friend” who said it? It 
has been adopted for their own by some 
modern wits. 
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Judge Story once told a friend that the 
justices of the Supreme Court were ascetics, 
and denied themselves wine except in wet 
weather. Then bethinking himself that the 
words were too severe a tax on human cred- 
ulty, he added: ‘‘ What I say about the 
wine, sir, gives you our rule; but it does 
sometimes happen that the chief justice will 
say to me, when the cloth is removed, 
‘ Brother Story, step to the window and see 
if it does not look like rain.’ And if I tell 
him that the sun is shining brightly, Judge 
Marshall will sometimes reply: “All the bet- 
ter, for our jurisdiction extends over so large 
a territory that the doctrine of chances 
makes it certain that it must be raining some- 
where.’”—LZachange. 





Impromptu definitions have often the merit 
of being amusing, whatever may be said as 
to their correctness. “ What on earth can 
that mean ?” asked Hicks of Thackeray, 
pointing to the inscription over a doorway, 
**Mutual Loan Office.” “I don’t know,” 
answered the novelist, ‘‘unless it means 
that the two men who have nothing, agree 
to lend it to one another.” Said Lord Wel- 
lesley to Plunket; ‘*One of my aides-de- 
camp has written a personal narrative of his 
travels; pray, what is your definition of 
* personal ?””’ “* Well, my lord,’”’ was Plunk- 
et’s reply, ‘‘ we lawyers always consider per- 
sonal as opposed to real.” ‘‘ Pray, my 
lord,” queried a gentleman of a judge, 
*‘what is the difference between common 
law and equity?” “ Very little in the end,” 
responded his lordship: “at common law 
you are done for at once; in equity, you are 
not so easily disposed of. The former is a 
bullet which is instantaneously and charm- 
ingly effective ; the latter, an angler’s hook, 
which plays with the victim before it kills 
him. Common law is prussic acid; equity 
is laudanum.”—Z xchange. 





OBITUARY. 


JOSEPH N. TUTTLE. 

Joseph N. Tuttle died at his home in 
Newark, on the 12th of August, in the 77th 
year of his age. He had been for many 
years withdrawn from active practice at the 
bar, and was known as the trusted treasurer 
and president of the Howard Savings Insti- 
tution rather than as a lawyer, but this was 


only during twenty-three years of his long 
life. Before that he was engaged for many 
years in active practice. It was rather as an 
adviser than as an advocate. He was a wise 
counsellor and many sought his advice in 
the management of important business dur- 
ing their lives and entrusted their estates to 
him at their death. 

The eldest son of William Tuttle, he was 
born in Newark on January Ist, 1810, and 
after studying at the Bleomfield and the 
Newark Academies and Princeton College 
he was graduated at Princeton in 1828. He 
studied law with Chief Justice Hornblower 
and was admitted to practice as attorney at 
the February term, 1831, just after he came 
of age, and as counsellor at the February 
term, 1834. Shortly afterwards, at the age 
of twenty-five, he was elected to the Assem- 
bly as the only member from Essex county. 
He introduced the bill for the incorporation 
of Newark as a city and procured the pas- 
sage of it in 1836. He then held the office 
of Clerk of the Common Council for eight 
years, and in 1845 he was elected Alderman 
and was made president of the Council. 
During all this time he was a very active and 
influential Whig, a member of the “‘ Young 
Men’s Whig organization,’’ on intimate 
terms with the leaders of the party through- 
out the state and doing most efficient work. 
For the next fifteen or twenty years he de- 
voted himself to the practice of law, and 
then in 1863 retired from practice and 
assumed the duties of treasurer of the How- 
ard Savings Institution Joined with his 
knowledge of the law, he had great ability 
as a man of business, and in the investment 
of money and in his management of the 
Howard Bank has not only made it very 
prosperous, but won the perfect confidence 
of the community. He was elected presi- 
dent of the institution February Ig, 1885, 
and held the. office at his death. He was 
engaged also in the direction of other finan- 
cial institutions in Newark. He was a man 
of the strictest integrity, scrupulous and 
exact in all his dealings, of strong convic- 
tions and firm will, modest, unassuming, 
gentle, affectionate and lovable. He won 
not only the highest respect of the whole 
community, but the tender love of all who 
were associated with him. 





